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response to any subpoena, open records request or request for the production of the
Agreement or in response to any inquiry as to its terms, the fact of its execution, or
discussions relating to it.

The Agencies recognize that Joint Defense Materials may be used to prepare defenses and
papers, including briefs or other pleadings, in the Cases, but the Agencies may not attach or
otherwise disclose Joint Defense Materials that are privileged or otherwise legally-protected
without the written consent of the other agency to this Agreement. Joint Defense Materials
may not be used for any purposes other than defense or settlement of the Cases,

This Agreement shall not prohibit disclosure by an Agency of materials that Agency alone
has prepared or obtained that contain no privileged or protected information obtained directly
or indirectly from the other Agency, and that are Joint Defense Materials only because that
Agency has delivered them to the other Agency, nor shall this Agreement prevent an Agency
from using in ongoing or subsequent litigation non-privileged facts, documents and theories
that are leamed or derived from Joint Defense Materials.

The Agencies may, solely as a matter of convenience, mark documentary Joint Defense
Materials disclosed pursuant to this Agreement, “Confidential Materials,” and, where
appropriate, “Privileged and Confidential Attomey-Client Communication™ and “Attorney
Work Product.” The failure to so mark any such Joint Defense Materials, however, shall not
limit the application of any applicable privilege, including but not limited to the joint defense
privilege.

The confidentiality obligations established by this Agreement shall remain in full force and
effect, without regard to termination of this Agreement and without regard to termination of
the Cases by final judgment or settlement. Either Agency may terminate this Agreement,
subject to the provisions of this paragraph, by sending written notice to the other Agency’s
undersigned counsel stating its intention to withdraw from this Agreement, However, this
Agreement shall continue to protect all Joint Defense Materials disclosed to or by the
withdrawing Agency prior to any notification of withdrawal.

If any other person or entity requests or demands any of the Joint Defense Materials by
subpoena or otherwise, counsel for the Agency receiving the demand shall immediately
notify the other Agency with rights in that material and their counsel. Subject to state and
federal public records laws, the receiving Agency or Agencies shall inform the person or
entity requesting the Joint Defense Material that those materials are on loan and that demand
should be made to the appropriate Agency. The Agencies will take all steps necessary or
appropriate to assert all applicable rights and privileges over the Joint Defense Materials, In
any judicial or other proceeding related to the disclosure of the Joint Defense Materials, the
Agencies will cooperate fully to protect those materials from disclosure.

Nothing in this Agreement shall be deemed to create an attorney-client relationship between
any counsel and anyone other than the clients of that counsel. Although the Agencies,
through counsel, have entered into this Agreement, they do not intend or expect it to preclude
counsel from meeting all professional and ethical obligations to represent the interests of
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their clients, including representing any interest of their client that may be adverse to the
clients of the other counsel. Nothing in this Agreement shall be used to seek the
disqualification of any counsel for any Agency.

The Agencies understand that the purpose of this Agreement is to facilitate common interest
representation by increasing the information flow between the Agencies. However, nothing
in this Agreement shall obligate any Agency to share or communicate any materials with the
other Agency.

Notwithstanding any provision of this Agreement, all Agencies reserve all claims, causes of
action, and any and all other rights they may have against the other Agency, and the
Agencies do not intend or expect this Agreement to release or to waive those claims or rights.
The Agencies acknowledge they may now or in the future have adverse interests, and that the
sharing of confidences pursuant to this Agreement may lead to potential conflicts of interest
of the various attorneys in the future. The Agencies do not intend that this Agreement or the
exchange of the Joint Defense Materials shall be used to support the future disqualification of
their respective attorneys and agree that they will waive any conflicts arising from the
sharing of Joint Defense Materials pursuant to this Agreement.

The Agencies agree that this Agreement shall not be offered or received in evidence, nor
shall it be admissible at any trial or other proceeding, except for the purpose of enforcing its
terms, unless all parties agree in writing to allow it.

Nothing in this Agreement shall be deemed to obligate any Agency to reimburse the other
Agency for their costs in defending the Cases.

This Agreement may be executed in any number of counterparts, each of which shall be
deemed original, and such counterparts shall together constitute one and the same instrument.

By signing this Agreement, the undersigned counsel certify that each has explained the
contents of this Agreement to his or her respective clients and that the clients agree to abide
by the terms reflected herein. The undersigned counsel also certify that all discussions held
and materials exchanged in contemplation of the signing of this Agreement, but prior thereto,
are also protected by this Agreement.

This Agreement is effective upon execution by counsel for the Agencies and is applicable to
Joint Defense Materials shared by the signatory Agencies prior to signing this Agreement.
For purposes of this Agreement, the term “counsel” means and includes both outside and in-
house counsel for any Agency and execution of this Agreement by either outside or in-house
counsel for an Agency binds all in-house counsel and all outside counsel retained to provide
legal services in connection with the Cases.

This Agreement shall be binding upon and inure to the benefit of the Agencies and their
respective successors, affiliates, permitted assigns, officials, employees, and legal
representatives.




20, If any provision of this Agreement is deemed invalid or unenforceable, the balance of the
Agreement shall remain in full force and effect.

21. This Agreement may not be amended or modified except by a written agreement signed by
the Agencies.

CITY OF NEWPORT OREGON DEPARTMENT OF
TRANSPORTATION
By: Ross M, Williamson, Attorney By: Justin Emerson Kidd
Local Government Law Group P.C. Assistant Attorney General
A Member of Speer Hoyt LLC Justin kidd@doj.state.or.us
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Dated: F &b . 6 , 2020.

By: Spencer Nebel
Newport City Manager
S.Nebel@NewportOregon.gov
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